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EXECUTIVE SUMMARY

By all appearances1999, wasabanner year for law enforcement at the Adirondack Park Agency.
Inavariety of decisons, the APA took on high visibility cases, chasing down violationsof thelaw involving
aprominent singer celebrity and then taking on oneof theworld’slargest timber companies, in an effort to
protect the natural resources of the Adirondack Park. Likeahighly charged auction, thesize of fines
imposed on these and other high profileviolators escal ated one after another to new and record levels,
unparaldedinthe Agency’shistory. After yearsof inadequate pendlties, thecivil finesbegantoreflect the
magnitudeof theviolations.

Butif youlook beyond theheadlines, theprogram of enforcement by the Adirondack Park Agency
isinshambles. Unintentional and purposeful violatorsaikearecaught upinacumbersome, ineffective
processconducted by ahopel essly overwhelmed, but diligent professional staff. After-the-fact permits
routinely sanction out-of-compliance construction. Thousandsof backlogged casesgo unresolvedfor lack
of staff tomovethemthroughtheprocess. Willful and skillful violatorscan and do take advantageof the
lack of resourcesat the APA.

Withthreeenforcement staff covering apark thesizeof theneighboring Stateof Vermont, violations
arenot generally identified by enforcement staff asaproduct of their owninvestigations, but rather from
neighbors complaintsand theroutineprocessing of applicationsfor new permits, which, whenreviewed,
reveal prior, unreported violations. Simply put, the Adirondack Park Agency haslittleor noideaof what
violationsof statelaw areoccurringinthe Adirondack Park, and lackstheresources todo much about it.

Thisreport providespolicy makersandthe publicaglimpseintothereality of theoversight of
development inthe Adirondack Park. Thereport revea snot thebureaucratic dragon of Adirondack lore
bent on destroying all development, but instead arather toothl ess, besieged and under-funded defender of
the Adirondack Park and thelawsthat, until now, most New Y orkersthought were being enforced.

Immediate assistance can comefromthe Attorney General of the Stateof New Y ork. TheAPA
canuseass stancein drafting settlement agreementswith landowners, tackling thebackl og of cases, even
recoveringunpaidcivil fines. The Commissi onersof the APA need toturntheir attention to enforcement by
revising Agency policiesand regul ations. Themost significant assi stance can only besecured inthe Execu-
tiveBudget of the Governor. The APA needsadditional staffing, therestoration of local planning assistance,
andtheability to cover thecostsnow borneby taxpayerswithfeesfrom devel opersinthe Adirondack
Park. Finally, the State L egid ature should consider giving the Adirondack Park Agency theauthority to
correct violationsof thelaw by administrativeorder, apower already giventothe Department of Environ-
menta Conservationand other agencies.

The Adirondack Council




INTRODUCTION
|. What isthe Adirondack Park?

TheAdirondack Park isthelargest park inthe contiguous United States. It containssix million
acres, coversone-fifthof New Y ork Stateandisequal insizeto neighboring Vermont. Few peoplerealize
that the Adirondack Park isnearly threetimesthesizeof Y ellowstoneNational Park.

Morethan half of the Adirondack Park, 3.5 millionacres, isprivateland, devoted principally to
forestry, agricultureand open-spacerecreation. ThePark ishomefor 130,000 permanent and 110,000
seasonal residents, and hostsan estimated ninemillionvisitorseach year. Theremaining 45 percent of the
Park ispublicly owned Forest Preserve, protected as” Forever Wild” by theNY SConstitution since 1895.

Plantsand wildlifeaboundintheAdirondack Park, many of themfound nowhereelseinNew Y ork
State. Never-cut ancient forestscover morethan 100,000 acresof publicland.

Thewestern and southern Adirondacksareagentlelandscapeof hills, lakes, wetlands, pondsand
streams. Inthenortheast arethe High Peaks. Forty-threeof themriseabove4,000feet and 11 havealpine
summitsthat riseabovetimberline.

Nothing characterizesthe Adirondack Park likeitswaters. The Adirondacksincludetheheadwa
tersof fivemajor drainagebasins. Lake Champlainandthe Hudson, Black, St. Lawrenceand M ohawk
riversall draw water fromthe Adirondack Park. Withinthe Park are morethan 2,800 |akesand ponds,
and morethan 1,500 milesof rivers, fed by an estimated 30,000 milesof brooksand streams.

Inthenext century and beyond, the Adirondack Park must continueto offer vast areasof undis-
turbed open space asasanctuary for native plant and animal species, and asanatural havenfor human
beingsinneed of spiritual and physical refreshment. 1t must also providefor sustainabl e, resource-based
local economiesandfor the protection of community valuesinapark setting.



II. What isthe Adirondack Park Agency?

The Adirondack Park Agency maintains a website on the Internet (www.northnet.org/
adirondackparkagency) which provides this description of the Agency and its functions:

The Adirondack Park Agency is an independent, bipartisan state agency responsible for devel-
oping long-range Park policy in aforum that balances statewide concerns and the interests of local
governments in the Park. It was created by New Y ork State law in 1971. The legidlation defined the
makeup and functions of the Agency and authorized the Agency to develop two plans for lands
within the Adirondack Park. The approximately 2.5 million acres of public lands in the Park are
managed according to the Adirondack Park State Land Master Plan.

The Adirondack Park Land Use and Development Plan regulatesland use and develop-
ment activitieson the 3.5 million acres of privately owned lands. The Agency also administers
the State’'s Wild, Scenic and Recreational Rivers System Act for private lands adjacent to
designated riversin the Park, and the State's Freshwater Wetlands Act within the Park.

The Agency operates two visitor interpretive centers (VIC's) at Paul Smiths, Franklin County
and at Newcomb, Essex County. These Centers are the Park’ s environmental education and traveler
orientation centers.

The Agency Board is composed of 11 members, eight of whom are New Y ork State residents
appointed by the Governor and approved by the State Senate. Five of the appointed members must
reside within the boundaries of the Park. In addition to the eight appointed members, three members
serve in an ex-officio capacity. These are the Commissioners of the Departments of Environmental
Conservation and Economic Development, and the Secretary of State. Each member from within the
Park must represent a different county and no more than five members can be from one political

party.

The Agency’ s headquarters are located in Ray Brook, halfway between the villages of Lake
Placid and Saranac Lake. The board of the APA meets monthly to act on Park policy issues and
permit applications.

Editor’s Note: In 1998, the Adirondack Park Agency had atotal budget of $3,492,800 dollars,
with afull time (equivalent) staff of 60 people.



[I1. What authority doesthe APA haveto
enforce the laws?

The Adirondack Park Agency is entrusted by the State L egislature with the protection of the
natural resourcesof the Adirondack Park and, toward that end, with theenforcement of statelawson
private lands that are located throughout the six million acre Park, as described in the Adirondack
Park Agency Act. Asprevioudy mentioned, the APA administerstheWild, Scenicand Recreational Rivers
System Act and the Freshwater WetlandsAct.

The authority to enforce the provisions of the APA Act are clearly spelled out in the state
statutesand reproduced asan appendix to thisreport. Also reproduced aretheregul ationswhichthe APA
adoptedto carry out themandategivenit by thestatelegidature.

In general terms, the Adirondack Park Agency Act provides the Agency and its staff with two
optionsindealingwithviolators. First, staff attempt to settlewiththelandowner to bring thesiteinto compli-
ancewiththelaw. Statelaw anticipatesthat the Agency wouldlevy civil finesagainst violatorsaspart of a
settlement. If settlement isnot an option, the Agency isthen authorized torefer the casetothe Attorney
General of the State of New Y ork to pursuethroughlegal channels.

The regulations of the Agency, which were adopted to implement the APA Act, ensure that a
landowner believedtobeinviolation of thelaw hasan opportunity to beheard. If negotiationswith enforce-
ment staff fail, thelandowner can request ahearing beforethe Enforcement Committee, whichincludes
severa of itsCommissioners. Whilenormally informal, at therequest of thelandowner thesehearingscan be
formal, with atranscript prepared.

V. How do landownerslearn about therules
and regulations?

Most small devel opersor individua landownersseeking information onthelawsthat apply inthe
Park contact the Adirondack Park Agency directly. Thousandsof New Y orkers, residents, landowners,
developersandtouristswrite, call or stopinat the APA every year.

Someapplicantsapplyingtothe Agency for larger projectshirean attorney to shepherdtheir
project through the process. Someattorneysspecializein representing clientsbeforethe Agency. Develop-
erswithlarger projectsoften hireengineering firmsandlandscapearchitectsto devel op proposalsandto
ensurecompliancewiththerequirementsof the APA for theapproval of major projects.



Publications

A Citizen’s Guide to Adirondack Park Agency Land Use Regulations published by the APA
providesguidelinesto citizensregarding theneed for permitsand theapplication process. The Agency also
providescopiesof thelawsand regul ationsthat governthe Agency and it functionsfreeof charge.

Outreach

Toitscredit, the APA staff and commi ssionershave been aggressivein getting out to various
locationsinthe Adirondack Park, at public hearingsor informal meetingswithlocal officias, givinglocal
residentsan opportunity to seethe Agency at work andtotalk directly toitsleadership. The Agency
sponsorsan annual L ocal Government Day withworkshopsonissuesof interest totown officialsandthe
publicaike.

Citizens Contact the APA

The APA receives thousands of phone calls every year from citizens asking for information
about the Park and the role of the Agency. From landowners, the simple question is often “Do | need
apermit?’

These “jurisdictional inquiries’ are often more complex than they seem. The answer often
dependsonthedate ahousewas constructed or on research on past deedsor subdivision approval's
conducted by thelandowner or the Agency’ sstaff. It al so dependsonthelevel of information provided by
theinquirer anditsaccuracy. According to the 1998 Annual Report of the Adirondack Park Agency, the
Agency respondedinwriting to 660]urisdictional inquiriesinthat year and conducted 305in-officemeetings
withinterested parties.

V. How do violations get reported?

The APA hasno effectiveway toidentify violatorson itsown. Thereareonly threeen-
for cement officer swhomust cover theentiresix million acrePark. The Agency most frequently
learnsabout violationsfrom sour cesoutsidethe Agency. Herearethemost common methods:

1) Violators may acknowledge their own violation. For example, a family may wish to settle
an estate, or a second owner discovers a previous violation while preparing for a new project.
2) Neighbors notify the Agency of violations occurring around them.

3) Banks often require a permit or written verification from landowners that the APA has no
legal jurisdiction, and no approval sarerequired, beforeapproving aloan or mortgage.

4) Intownsand villagesthat havebuilding permitsor other zoningtools, local officia smay notice
potential violationsduringtheir ownreviews.



VI. What is supposed to happen when thereis
a violation?

When aviolationisreported to the Agency one of thethree enforcement officersisassigned tothe
case. If therearedllegationsthat thereisongoing harmto the environment or the potential forimmediate
harm, the enforcement officer conductsasitevisit as soon aspossible. The officer will travel tothesiteand
seek permission from thelandowner to gain access.

The officer will ask the violator to stop and if necessary, issue a“cease and desist” order.
Enforcement officers are authorized by the Agency to issue such orders on their own authority for a
duration of 72 hours. If necessary, a second “cease and desist” order can be issued by the Executive
Director, and will bein force indefinitely.

In most cases, even if the enforcement officer has reason to believe that the violation is not
causing a serious threat to the environment, enforcement officers will make a site visit. Sometimes
several site visits will be required.

In all cases, the enforcement officer must make a preliminary determination as to whether a
violation hasoccurred, and what optionsexist to remedy any damage and resolvetheviolation. Preliminary
determinations are based not only on the professional judgement of the officer but also ontheresultsof a
sitevisit, and background research for relevant maps, tax and deed history. Enforcement officersoften
consult with technical, legal and project review staff at the Agency.

If the enforcement officer determines that there is a violation, the enforcement officer brings
the matter to an interdisciplinary enforcement team, which evaluates the case. The enforcement team
determines the appropriate terms for settlement of the case, then the officer and the assigned attorney
then pursue negotiations with the party in violation. If no settlement is reached, the staff team then
determines whether to refer the matter (not all cases are referred) to the Enforcement Committee of
the Agency, which is comprised of several of the appointed Commissioners. The Enforcement
Committee has been delegated the authority to act on the Agency’s behalf. If these efforts also do
not lead to a settlement, the matter will most likely be referred to the Attorney General for legal
action.

The primary objective of the enforcement staff isto reach an appropriate settlement with the
landowners(s). This can be relatively simple or atime-consuming and arduous task. In most cases,
the motivation of the violator determines whether they can come to a quick resolution.

Settlement negotiationsthemsel ves can involvemany parties. A settlement canincludetheneed for
transfer of lands between adjacent landowners, replacement of septic systems, rel ocation of roads, removal
of fill from wetlands and the nagging detailsof whowill dowhat and when. It may require hundreds of
hoursof gtaff timeto resolvejust one disputewhere multiplelandownersare affected.



VIIl. The After-the-Fact Permit

Theafter-the-fact permit, or ATF, isafrequently usedtool of theenforcement team. A settlement
agreement with alandowner may oftenincludeaprovisionthat theviolator will seek an after-the-fact permit
fromthe Agency. Intheopinion of theenforcement team, the ATF isoftentheonly optionwhen structures
haveal ready been constructed on aparcel without thebenefit of apermitfromthe Agency.

TheATF permit providesseveral advantagesto theenforcement staff. It ensuresthat theviol ator of
theregulationsissubjected to the same processthat other applicants, who havefollowed thelaw, havebeen
requiredto pursue. The ATF permit processmay alsoyield additional information about thesiteand useful
documentsthat the APA staff would not otherwisebeableto obtain or developonitsown.

The enforcement process itself is anegotiation. The Agency haslittle or no ability to de-
mand informationfromtheviolator under itsregulations. If, however, theviolator agreestoseek an ATF
permit, the Agency routinely demandsadditional informationfroman applicant to ensureadequatereview of
thepermit application. At times, theadditional information, such asan engineering designreport, couldyield
critical datathat will helpthe Agency staff assesstheadverseimpact of the proposed project ontheenvi-
ronment and to mitigatethoseimpacts. The ATF permit a so alowsthe Agency toimposeconditions, such
astherecording of thepermitin county records, that can prevent future purchasersfrom unknowingly
violating Agency standardsinthePark.

VIII. Why isenforcement important?

It is not uncommon for avisitor to the Adirondack Park on a“windshield tour” to observe
some development or structure along the roadside and comment, “Why would they allow that to
happen? We expect that there are responsible people who are looking out for our Park.”

The damage to the Adirondack Park from violations of the law go well beyond the poorly sited
building next to the roadway. Every year wetlands that are critical for water quality, wildlife and
flood control areillegally filled. Septic systems that are placed too close to water bodies degrade
thelir purity. Vegetation along shorelines that filters and slows the flow of polluting runoff from
lawns and construction is cut down. Illegal clear cutting destroys wildlife habitat.

Each of these eventsindividually may take placeonly onan acreor two of the 3.5 million acresof
privateland inthe Park. In and of themselves, they may seemto be small potatoes. But in the aggregate and
over time, the cumulative effect on the natural resourcesof the Adirondack Park can be substantial and
irreversible. Theresult hasbeen described as* death by athousand cuts.”



REALITY CHECK

We know what the law requires. We know how the law is supposed to work. We
know what we expect from the Adirondack Park Agency. | sthe Agency doing thejob?
Can it do the job? Is the law being enforced? Is the Adirondack Park being pro-
tected? Our investigation yielded some disturbing and surprising answers.

A. Current Staffing isWoefully Inadeguate

In 1993, then APA Chairman John Callins, inan effort to boost public confidenceinthe
Adirondack Park Agency, announced that hewasforming acitizenstask force comprised of local govern-
ment officials, practicing attorneysand other interested parties. They discussedwaystoimprovethe
Agency’ sefficiency and effectiveness, withinthescopeof itscurrent statutory authority. The Agency had
beenunder attack for yearsasbeingincons stent, intimidating andincomprehensible.

After numerous meetings, the final report of the Task Force on Expediting Adirondack Park
Agency Operations and Smplifying its Procedures was issued in May of 1994. The report made
dozensof recommendations, most of whichthe Agency hasdutifully, but dowly, pursued. The Citizens
TaskForceReport, asitwascalled, found“the Agency’ spresent enforcement divisionisinadequately
staffedtohandleknownviolations.” (p.27)

This same issue had been raised four years before by The Adirondack Park in the Twenty
First Century, thereport of astudy commission established by then-Governor Mario Cuomo. Volume 2 of
thetechnical reportsthat supported thefindingsand recommendati onsof the Commission observed:

“ Agency monitoring and enforcement function is criticized as being completely over-
whelmed by the volume of the activity of the park . . . The effort to provide for acredible
monitoring and enforcement program has repeatedly been frustrated by budgetary limitations.
Theresult hasbeento respond only to reported violations. According to enforcement staff only a
fraction of thereported (and subsequently field checked) viol ationsresultin enforcement action by the
Agency’ senforcement committee. Clearly, responding to reported viol ationstakeval uabl estaff time
from systematic review of specificareasand projects.” (p.202)

For the next five years, the recommendations of the Governor’s Commission were hotly
debated. The budget of the Adirondack Park Agency, however, remained relatively unchanged.
Then, in 1996, Governor George Pataki proposed across-the-board cuts in staffing for most state
agencies, including the Adirondack Park Agency. The cuts threatened to devastate the enforcement
capability of the Agency. The move prompted four former chairmen of the APA to write to the
Governor asking him to reverse his course of action:

“...Inyour last State of the State message, you called for the implementation of the recom-
mendations of the Task Force on Expediting Agency Operations and Simplifying Its Proce-



dures. The Task Force Report called for an increase of eleven members of the staff of the
Agency. The present budget calls for a decrease of thirteen. If the present cuts are allowed to
stand, one enforcement officer of three will go, two attorneys of fivewill go. . .”

Thecutstothe APA wererestored in negotiationswiththeL egidature. Later in 1996, initsformal
responseto therecommendation by the Citizens Task For cethat the Agency begiven adequatefunding for
enforcement staff, the Agency responded:

“We agree wholeheartedly. We hope that this recommendation includes adequate resources
for education and the prevention of violations. We have a pressing need now for one carto-
graphic/paralegal position and at least one senior level enforcement officer, or the equivalent.
We also need an additional attorney whose time will be devoted to enforcement.”

Incredible Backlog

APA staff estimate that they have amassed a backlog of enforcement cases of at least
one thousand, and perhaps as many as three thousand, unresolved violations.

Over thepast threeyears, the budget of the Agency hasremained unchanged, with vacanciesfilled
over timeasthey occur. In August of 1999, in an update onthe progressmadeby the Agency initsimple-
mentation of therecommendation of the Citizens Task For ce, the Agency conceded that fiveyearslater, it
still needsenforcement staff: “ The Agency agreesthat additional staff resourcesareanimportant priority for
theenforcement program.”

A Tale of Two Parks

In the Adirondack Park

The Adirondack Park Agency enforces the provisions of the Executive Law that
governland usedecisionson 3.5 million acres, scattered over nearly 10,000 square miles. Its
staff isa so respons blefor the enforcement of the Freshwater Wetlands Act and the Wild, Scenic
and Recresationa RiversAct throughout the Adirondack Park. It hasthree enforcement officers
andthreeattorneys.

In the Catskill Park & Westchester

TheNew York City Department of Environmental Protection (DEP) enforcesland userules
inthewatershed around thereservoirsof the Catskill Park, and in Westchester County, that
supply New York City’sdrinking water. Theentire New York City watershedisroughly 2,000
square miles, only one-fifth of the size of the Adirondack Park. DEP has 60 enforcement inspec-
torsand 10 attorneys.




TheAPA hasthreeof itsfiveattorneysassignedto assist theenforcement officers. They a'soassst
theproject review staff, developregulatory initiatives, conduct legal research and prepareadministrative
hearings.

A review of enforcement staff reportssubmitted to the Commissionersof the Agency over thepast
twoyearsistelling (seeappendices). Every month, morenew filesareopened than oldfilesclosed. Many
casesareworked on, but few areresolved. Thebuildup of the case backlogissteady.

Unsettled cases linger and then are overshadowed by other more pressing cases. The Agency
has no ability to direct aresolution of the matter on its own authority. Many cases that are smpleto
solve are pushed to the bottom of the pile because the Agency does not have the resources to settle
cases even with people who are willing to comply with the Agency’ s conditions.

Politically charged cases, like cream, rise to the top. Other cases stall somewhere along the
process. Settlement agreements are not drafted. Cases are not moved up the chain. Not al unre-
solved cases are referred to the Attorney General for legal action.

Ten years after the Commission report first brought public attention to the fact that enforce-
ment staffing was inadequate to do the job, staffing still has not increased.

B. APA Lacks Authority

Thereisno mystery to why thereisa current backlog of athousand or more cases. The
Agency has no ability to direct aresolution of the matter on itsown authority. Other agencies
can impose an administrative penalty or remedy on alandowner without the need to refer the
casetothe Attorney General for court action.

Whenanallegedviolator will not settlewiththeenforcement staff, the casecan bereferredtothe
Enforcement Committee. The Enforcement Committee, whichincludesmembersof the Agency, may initiate
legal action, but routinely seeksasettlement, whichisitself atime-consuming process. A landowner may
reguest ahearing beforethe committeeand may demand that thehearing beformal, withawrittentran-
script. Theassigned enforcement officer must suspend other work inorder to attend thehearing. Despiteall
theeffort at settlement, thehearings, and all thetimeputinby the APA staff, thelandowner may still decline
tosettle. Only violatorswho chooseto settle, do settle.

In some ways, the Agency’ s own regul ations perpetuate the settlement game. After the
informal or formal hearing offered thealleged viol ator, theenforcement committee meetsto composean
offer of settlement to beforwardedtotheviolator. Theparty then can accept the offer of settlement, apped
thedecisiontothefull Agency or ssimply not respond. Intime, theenforcement committeecanelect toshelve
thecaseor torefer thematter tothe Attorney General.



C. A Fundamental Provision of the APA Act
Has Failed

The final report of the Task Force on Expediting Adirondack Park Agency Operations and
Smplifying Its Procedures was issued in May of 1994. Recommendation 99 was for the Agency to
revive the “circuit rider” program. The circuit rider program lost support in the State L egislature and
itsfunding. Inthefew yearsit wasin existence, the APA provided contractual or direct technical andlegal
assi stanceby the APA staff tolocal government official's, planning boards, zoning boardsof appealsand

buildingingpectors.

In January of 1996, the Agency responded to the recommendation by stating “the Agency’s
previous budget submission included arequest for restoration of local planning assistance funds,
including circuitriders. Thisrecommendationwill continueto be pursuedinthecontext of future Agency
budget proposals.” In August of 1999, the Agency reported “ Whilethe Agency supportsthisrecommenda-
tion, fundshavenot been availableto pursueit.”

Local planning assistance is not aluxury in the Adirondack Park, it is a necessity. Consider
the findings of areport from the L egisative Commission on Rural Resources released in September
of 1999:

The bipartisan Legislative Commission on Rural Resources conducted a survey of Land Use
Planningand RegulationsinNew Y ork StateMunicipalities. Thesurvey showswhichmunicipditiesare
applying sel ectedand useand community devel opment planning toolsand makesnoteof variationsamong
rural and metropolitan usageof specifictools. Thesurvey “illustratesthecontinuing differenceand diversity
among municipditiesinthestateintheir capacity or desireto utilizeplanning and zoningtools. Thehigher
density devel opment incities, suburbsand villages-- and themorerapid changefound inthese places--
createsaclimatemorereceptivetoland useregulation thanisfoundinmany remote, rural towns.” (part
one, p.3)

The data the legidlative commission collected shows rural towns and villages throughout the
state have established fewer zoning tools than many suburban and metropolitan areas. The Adiron-
dack Council, using the commission’s data, took a closer look at towns and villages located
within the Adirondack Park. We found that on average, rural towns and villagesin the Park
have even fewer zoning toolsthan rural communities elsewherein the state. Morethan
twenty-five years after the creation of the APA, only 15 of the Park’s 105 towns and villages
have APA approved local land useprograms.

The Legislative Commission surveyed whether zoning regulations exist in rural towns and
villages statewide and found 64% of rural towns and 83% of rural villages have zoning regulations.
When the cumulative data on rural towns and villages is compared to that of rural towns and villages
lying within the Adirondack Park, we find 51% of towns and 67% of villages inside the Park have
existing zoning regulations.

The existence of subdivision regulations was also surveyed by the Legislative Commission.
It found 71% of towns and 66% of villages statewide have subdivision regulations while only 66%



of rural townsand 55% of rural villagesregul ate subdivisions. Of thetownsand villageslocated withinthe
Adirondack Park, just 51% of townsand 50% of villages havesubdivisionregulations.

Townsor villageswithinthe Adirondack Park till lack |and management tool s.

The StateL egislatureassumed incorrectly that local governmentswould beeager totake
responsibility for smaller development projectsintheAdirondack Park.

Intheabsenceof local regulation, thestatelegidatureprovided, in 1973, for the APA to monitor
andreview development on privatelandsinthe Adirondack Park. TheL egidatureal so created amecha
nismforlocal governmentsto assumecontrol of smaller projectsproposed withintheir political boundaries.
TheAPA Act providesfor thereview and approval of many projectsto bereturnedtolocal decision
makerswhenthetownor villagereceivesapproval for alocal land useprogramfromthe APA. Anap-
proved|oca programmust contain certainland useregul atory e ements, including subdivisonand zoning
regulations

Since so few communities have bothered to develop APA-approved local land use plans, the
APA’sstaff and commissionersarestill consumed with thereview and enforcement of hundredsof minor
devel opment projectsthroughout the Park each year.

The sponsor s of the Adirondack Park Agency Act never anticipated that morethan 25
yearslater, hundreds of minor development projects would still be coming before the APA for
review. Theminor projectscontributetothevolumeof workload for thepr oject review staff and
theattorneys, and to the backlog of the enfor cement team. L ocal planning assistanceisneces-
sary for localitiesto effectively assumeauthority for minor projectsintheir communitiesinthe
Adirondack Park.

D. The Agency hasfailed to addressthe other
shortcomings of its enforcement program

The current enfor cement regulationsfor the Park Agency wer e adopted in 1982.
The six goals of the Agency’s enforcement policy, adopted as guidelinesin 1991 and unchanged
since that timearereproduced and then discussed below.

Enforcement Goal 1: To provide due process to aleged violators.
Comment: Inthenameof dueprocess, the APA devel oped acumbersomeprocessthat servesthe
willful violator best. Therefusal to acknowledgea“ noticeof possibleviolation” fromthe Agency isstatisti-

cally thebest responsewhichaviolator can maketo avoid prosecution.

Enforcement Goal 2: To prevent environmental harm and protect the public interest by helping
landowners avoid violations.

Comment: With limited financial resources, the Agency has diligently attempted to inform
interested landowners of their rights and obligations under the law. The myth of tough enforcement,



ironically perpetuated by some of the APA’s most fervent detractors, has served the Agency well.

Enforcement Goal 3: To remedy environmental harm and protect the public interest by requiring
both immediate and long-term remediation actions.

Comment: The staff and members of the APA clearly identify on-going and imminent harm
to the environment as its highest remediation priority and has a positive record of accomplishment
when such environmenta harm isidentified.

Enforcement Goal 4: To treat similarly violations involving similar circumstances.

Comment: State Agency sponsored projects, illustrated best by the Gabriels Prison Case
Study elsewherein this report, have consistently frustrated the Agency. Itsrecord feeds the public
impression of adouble-standard. Theadoption of ExecutiveOrder 150, whichrequiresstateagenciesto
behavebeforethe APA asif they wereprivateapplicants, hasnot resulted in meaningful reform.

Enforcement Goal 5: To deter violations by the use of appropriate and significant civil penalties,
and by the elimination of profit derived from the violation.

Comment: The Old Valcour and Snug Harbor Marinas project, a case study described
elsewhere in this report, resulted in the first large fine ever imposed by the APA. It was aso innova-
tive in that the civil penalty selected was based in part on the commercial profits reaped by the
owner as adirect result of the violation. The 1991 guidelines also state that there shall be acivil
penalty imposed in every case except in cases of extreme hardship or where the violation was insig-
nificant. The predictable outcome of acivil penalty isan important deterrent to potential violators. In
practice, areview of enforcement reportsover thelast two yearsreveal sthat inthemajority of cases, no

fineisimposed.
Enfor cement Goal 6. Tomaximizeefficiency inthesettlement of enforcement matters.
Comment: Thisgoal will never be realized under the present circumstances. Additionsto

staff and revisions to the Agency procedures, regulations, and legal authority are necessary for the
Agency to effectively offer an efficient approach to enforcement.



RECOMMENDATIONS

(1) Add New Enforcement Staff

Additional permanent staff should beadded to the enforcement team of the Adirondack Park
Agency in the upcoming state budget. The number of enforcement officers should be doubled, to a
total of six. Theaddition of threemoreattorneyswill not only assi st intackling thebackl og of thousandsof
enforcement cases, but will alsofreeattorney timetoassist al other operationsof the APA to servethe
publicmorequickly and effectively.

(2) Revise Enforcement Laws and Regulations

It hasbeen seventeen yearss ncetheadoption of theregul ationsgoverning enforcement of thelaws
protectingthe Adirondack Park. The Agency still hasno program designedtoidentify violationsinthe
Park.. Thecumbersomeproceduresthat arenow providedfor inthe Agency’ sregulationsonly hamstring
theAgency’ sability toact swiftly and directly withviolators.

The Agency’slimited ability to act on violations, other than by settling with potential viola-
tors, must be addressed. The Agency should be given explicit authority to direct remediation of asite
by administrativeorder. Theabsenceof such authority isasignificant shortcominginthe APA Act, espe-
cialy sinceother agencieswithsimilar functionsarefully equipped toissueadministrativeorders.

(3) Restore State Funding for Local Planning Assistance

The restoration of local planning assistance funds, administered by the APA, should be a
budget priority for the Governor and the State L egid ature. Theregulatory schemeof the APA Act antici-
patesthat |ocal governmentswill seek to assumethereview of small projectsintheir communitiesby
adoptinglocal land useprograms. Thiswasmeant torelievethepressureof dealing with hundredsof small
projectsfromtheboard of commissioners. But thisdel egation of zoning authority tolocal governmentsis
substantially incomplete. Todate, only 15 of the 105 townsand villageswholly or partialy withinthe
Adirondack Park haveapprovedlocal land useprograms.

The lack of local planning assistance has frustrated the original intent of the law. The Pataki
Administration has publicly expressed its support for local planning and has encouraged local gov-
ernments to seek an approved local land use program from the Agency. Without additional funding
to the APA, only limited progress can be expected.

(4) The Attorney General Should Create an Adirondack Park
Enforcement Team

Attorney General Eliot Spitzer has, in hisshort tenure, already achieved somenotoriety for aggres-
siveand creativesol utionstolong-standingissues. Environmental enforcementinthe Adirondack Park, as
wehaveindicated, isstalled for lack of funding and burdened by abacklog of casesthat havegrown every



year. WeurgetheAttorney General to establishaSpecia TeamwithintheOfficeof the Attorney General to
assi st the Adirondack Park Agency staff in expediting theresol ution of casespending beforethe Agency as
well astackling thebackl og of thousandsof casesthat areawaiting resol ution. Weurgethe Commissioners
of the Adirondack Park Agency towel comeany such assistance.

The Attorney General’s Adirondack Park Enforcement Team should:

1. Assist APA staff in the drafting of settlement offers to violators.

2. Expedite the conduct of administrative hearings on behalf of the APA.

3. Recover finesthat have not been collected.

4. Take action to speed the referral of casesto the Attorney General.

5. Take steps to ensure prompt action when cases are referred.

6. Take stepsto ensure that every case not settled goes to the Attorney General.

(5 APA Commissioners Need to Make Enforcement a Priority

As abody, the members of the Adirondack Park Agency have been generally ineffectivein
persuading the Governor or the State L egislature to increase funding for the Agency asawhole,
much less for enforcement staff. The piper is now being paid.

The appointed citizen members of the Agency, who number a magjority of eight by law, must
work together to addressthe shortcomingsof theenforcement program. Whether anin-Park or out-of -Park
resident, membersof the APA needto addressthe budget, the backlog, and the process.

Andthereismuchtodo. Theenforcement guidelinesfor the Agency, arewell conceived, but are
inconsistently applied. Theguidelinescall for acivil penalty tobeassessedinmost cases. Thisguiddlineis
routinely ignored.

Over the years, the Agency has adopted as a routine practice, the after-the-fact permit. Asthe
nameimplies, an after-the-fact permit allowsaviolator of the Adirondack Park Agency Actto proceed with
aproject withtheblessing of the Agency by incorporating theviolation, and inmost casestheillegal struc-
turesbuilt asaresult,intoalegal permit. After-the-fact permits, whileauseful tool, havebecomeacoping
mechanism, usedto hidetheflawsintheprocessand compensatefor athelack of staff and resources.
Concelved astheexception, after-the-fact permitsarenow therule.

Other initiatives that will improve enforcement and compliance with the law have been left to
rot onthevine. The APA’ smuch ballyhooed regulatory reform programismoving at apacethat only asnail
couldlove. No proposal hasgonetoformal hearing. Therehasbeenlittle publicdiscussion of reformsthat
will improveenforcement and compliance.

Action isalso stalled on a proposed environmental benefit policy, which would allow some
civil penaltiesto be deferred in favor of funding for a project that would have direct benefit to the
Park. The 1998 Annual Report of the APA states, “ The Agency is aso reviewing and considering
for adoption a policy to use environmental benefit projectsin lieu of aportion of acivil penalty.” As
of the October 1999 meeting of the Agency, the policy remainsin draft form.



When highvishility casesarebeforethe Agency, the Commiss onershavedischarged ther dutiesin
aprofessiona manner. Itiswhenthecameralightsareturned off that thereal work of the Agency gets
done.

(6) Givethe APA the Authority to Collect Feesand Fines

A. Application feeswill shift costs from taxpayersto developers

Governor George Pataki should propose in the 2000-2001 Executive Budget and the State
Legislature should approve legidlation that would authorize the Adirondack Park Agency to collect
fees from permit applicants. The cost of reviewing and acting upon applications for new projects
within the Adirondack Park is born solely by the taxpayers. Applicants pay nothing to compensate
taxpayers for the extensive review of projects that they stand to profit from and that may even even-
tually beabandoned. A classic exampleinrecent yearswasthefruitlesseffort by theWal-Mart Corporation
tositeanew storenear Lake Placid, which aloneconsumed hundredsof hoursof staff time. Mg or
projectscan takemonthsof work by Agency staff, weeksof administrative hearingsand the processing of
thousandsof pagesof documents.

The Adirondack Park Agency, to our knowledge, isthe only major regulatory agency in the
State of New Y ork without even aminimal fee structure to cover costs. Even the Lake George Park
Commission, which lies within the Adirondack Park, has such authority. Application fees are
charged by local governments throughout the state and by localities within the Adirondack Park. The
adoption of afee system alone will not meet the need for new funds for the Agency. The Legislature
should approve a dedicated revenue fund to receive the fees and return them directly to the APA.

Applicationfeescan bebased onthesizeandtypeof project, onadliding scaleto minimizefeesfor
minor projects. Projectssponsored by |ocal governmentsshould beexempt. Devel opersshoul d bear the
cost of legal notices, accommodationsfor public hearings, and for stenographic hearing transcripts.

In fact, the revenue from major projects will benefit minor project applicants, who are over-
whelmingly residentsof the Park. Minor project applicantsreadily recelveagency staff adviceonfillingout
applicationsand areencouraged to seek consultationswith staff. M gjor proj ect devel opersusually employ
teamsof professionalsto preparetheir applications.

B. Civil penalties should be dedicated to Agency programs

INn 1999, theNew Y ork State A ssembly approved the establishment of adedicated revenuefundto
receivefinesassessed against viol atorsof the APA Act andtoreturnthesemoniestothe Agency directly,
rather than tothegeneral fund of the State. Thesefunds, whilenot substantial, could beusedtoimprove
servicetothegeneral public. Whilethisproposal wasnot taken up by the Senateand the Governor infinal
budget negotiations, it too hasmerit and deservesto beadoptedintolaw.



CASE STUDIES

A. Estate of Baldwin

Theviolationsthat appear befor e the enfor cement staff at the Adirondack Park Agency
run the gamut. Hereisarecent example of perhapsthe simplest form of violation.

Mr. Baldwin, and subsequently the Bal dwin estate, subdivided theorigina contiguousacreageinto
threeparcels. Thesubject property contained wetlandsand wastherefore subj ect to thejurisdiction of the
APA. Whentwolotsweresold, asubdivision permit wasrequired but never obtained. TheBaldwin Estate
andthetwo other property ownersagreed to submit an application for an after-the-fact three-lot subdivi-
sion. Nocivil penalty wascollected.

Enforcement number E99-007

B. Jerome Schick

Thefollowing example demonstrates what little the Agency actually can do in the face
of an obvious violation.

In this case Jerome Schick, applicant for the ATF permit, “requests after-the-fact approval for
the two lot subdivision creating the 116.5 acre parcel and requests after-the-fact approval for the
installation of the 14-foot-by-60-foot mobilehome. Themobilehomewasinstalled approximately 150 feet
west of theright-of-way of Stony Creek Road. Theapplicant hasroutinely cleared thevegetation, except
for several maturetrees, between theroad and theareadevel oped by the mobile home, making themobile
homeandrelated devel opment visiblefrom Stony Creek Road. Themobilehomecurrently utilizesal1,000-
gallon septictank connectedto adry well for the on-sitewastewater treatment system, instead of aconven-
tional absorptionfieldleaching system. Current New Y ork State Department of Health standardsdo not
allow theuseof dry wellsfor new devel opment.”

TheAgency settled withtheapplicant for an after-the-fact permit which alowsfor onemobile
home, and no morethan 13 additional mobilehomes, singlefamily dwellingsor principal buildings, onthe
116.5acreparcel being authorized unlesstheoverall intensity guidelinesof theAPA Act areamended. No
additional existing vegetationwithin 50feet of theright-of-way of Stony Creek Road would becut or
disturbed, except for an areanot to exceed 25 feet inwidth for thedriveway and utilities.

Project number 98-185



C. Robert John Lange

Thiscasewasnotoriousbecausethe applicant, whoisalso know as*“ Mutt” L ange, was
record producer for hisspouse, singer ShaniaTwain. TheAgency’ sinvestigation wasdenounced
by local officialsand the pressasa campaign to harasscelebrities, long beforethefactswerein.

When Robert Langebought theproject site, it contained alargeresidentia structure, thehistoric
Sunbeam L odge, several smaller structures, Dexter L ake, and itswetlands. Theapplicant razed theexisting
structuresand constructed amusi ¢ studio complex (themusi ¢ studio plusguest’ sand nanny’ squarters)
without obtaining apermit fromthe Adirondack Park Agency. After beginning theconstructionwithout
Agency permission, thearchitect obtai ned abuilding permit fromthetown of Waverly on December 20,
1994.

When Agency staff first visited the site on January 3, 1996 the studio complex was complete.
Staff members aso found a new foundation for a dwelling to be built at the site of the former lodge
and numerousother structuresontheshoreof Dexter Lake, inviolation of the Adirondack Park Agency
Act. Thisvisitasofound Langehad placedfill in, and constructed structuresin, jurisdictional wetlands. It
noted hehad placed aseptic systemin awetland and conducted major constructionwithout apermit,
including a40-foot-tall-plusbuil ding that housesarecording studio.

The Agency and Lange settled the violations on November 16, 1998. For settlement Lange
was required to remove certain small structures and the fill from the wetlands, pay a civil penalty,
undertake an environmental benefit project, and seek a permit, after-the-fact for the studio complex
and filled wetland.

The settlement over violations of the agency’ s land use laws and water quality regulations
included $45,000 in fines and environmental benefit projects ($20,000 fine and $25,000 to an un-
specified environmental project benefitting wetlandsan shorelineprotection). At thetime, it wasthelargest
penalty ever imposed by the APA.

Project number 99-18




D. New York State Department of Correctional Services,
Camp Gabrids

Despite an executive order from two consecutive Gover nor sthat state agencies must
comply with therulesfor private developersin the Adirondack Park, the APA ispowerlessto
deal with repeated violations by other state agencies.

In March of 1982, the Agency recommended to the Department of Correctional Services
(DOCS) that construction of Camp Gabriel sminimum security correctional facility not beundertaken. In
April 1982, DOCS advised the Agency that they would proceed and lawfully opened thefacility in 1982
with 153inmates. Sinceitsopening, thefacility hasexpanded by anadditional 210inmatestoitscurrent
capacity of 363inmatesand to 156 employees.

Twenty-six new structureswere constructed between 1983 and 1996. Improvementswereal so
madetotheinfrastructureservingthefacility includingwater storagetanks, new wellsandimprovementsat
thewastewater treatment plant. DOCSnever submitted plansfor theimprovementsand expansion.

Theentireexpans onandinfrastructure devel opment project wassubject toreview by the APA by
virtueof Governor’ sExecutiveOrder No. 150“ New Land Useand Devel opment of State Agencieswithin
theAdirondack Park.” Executive Order 150 establishes, as Statepolicy, that all agenciesof the Statewill
comply withthetermsand conditionsof decision documentsissued by the Adirondack Park Agency
following any comprehensivereview of new land useor development by the APA. TheExecutiveOrder,
issued first by Governor Mario Cuomo after the 1990 report, The Adirondack Park in the Twenty-First
Century, and then again by hissuccessor Governor George Pataki, seeksto bring themajority of state
agency projectsintheAdirondack Park under thereview of the APA. Ironically, it wasthe creation of




Camp Gabrielsover theobjection of the APA that gaveimpetusto thedevel opment and i ssuance of the
ExecutiveOrder.

“TheExecutive Order servesasastrong impetustowardscollaborative planning, designand
operation of Statefacilitiescons stent with theintent of the Adirondack Park Agency Act. Withoutit, a
cohesive, intelligent approach to devel opment inthe Park woul d belacking, imperiling thenatural beauty
and resourcesof the Park which fuel itseconomy to the benefit of theentire State. Thedouble-standard
existing prior to EO 150 -- whereby State agenciescould choosenot to conformtheir devel opment activi-
tiestotheenvironmental safeguardsrequired of private property owners-- ssimply doesnot belonginastate
intent on economicrecovery andregulatory reform.” (From APA memo 3/28/95.)

Did ExecutiveOrder 150really eliminatethedoubl e-standard?L ocal officialspointedtothe
Gabriels permit application as an indicator of whether the Agency would be fair-handed in its treat-
ment of violations by public entities versus private entities.

The APA issued the permit, after the fact. No civil penalty was assessed. The NY S Depart-
ment of Correctional Serviceswas granted a conditional approval for additional construction at the
minimum security facility. NY S DOCS proposed improvements consisted of enhancing its existing
wastewater treatment plant, constructing a new wastewater treatment plant, adding onto an existing
physical/heating plant and existing dining facility, and building a new maintenance building.

Project number 97-112



E. Old Valcour and Snug Harbor Marinas

Whileit iscommon for landownerstoignorethe Agency, it isunusual for violatorsto
ignorethe denial of a permit for a project.

Without an APA permit, the two owners of a marina complex in Clinton County expanded
the facility far beyond what the law allowed, despite repeated warnings from the Agency. The
Agency estimated that the owners had reaped huge profits from fees charged for illegal docking and
mooringfacilities. After negotiations, the APA leviedwhat wasthenthelargest civil fineinitshistory. A
state court upheld thecivil penalty and ordered the current owner to pay afineof $10,250. Theformer
owner settled hiscasewiththe APA by paying afineof $7,500.

The excess docks and moorings present in 1990 areillustrated in table 4 (* Comparison of
permitted docks, moorings, and total boatsto actual docks, mooringsandtotal boatspresentin1990”).
Thedataistakenfrom APA documents.

Theviolationsrepresented aflagrant disregard for APA regulations. In 1976, Old Va cour Marina
had requested (proj ect 76-190) to expand the marinaand afl oating breakwater and bulkheads. The
proj ect wasdenied* because therewasno way to accommodate sewage disposal at that time, lack of
necessary engineering plansfor bulkhead construction andimpactsto aesthetic character of Route9 corri-
dor.”

Thead)acent Snug Harbor Marinahad asimilar history of seeking approval but constructing addi-
tionswithout receiving approval. Project 86-184 had requested approval for theaddition of two 8-by-
300-foot docksto accommodate 50 boats* many of which arenow moored.” APA responded by approv-
ing theadditionsbut stated that the mooringswereto be abandoned with no net increasein boats. Project
86-317, construction of two metal polebarns, wasapproved. No permit wasissued inresponseto project
87-179 (twofloatingtire breakwaters) becausethe project wasamended. Permission (87-416) for two
floating tirebreakwaterswasrequested again but not i ssued becausethe expansion had already occurred
andit had becomean enforcementissue.

After 87-416 wasdeemed an enforcement issue, A PA and the applicant agreed on simultaneous
review of theexpansion of thetwo marinas.

Old Valcour Snug Harbor

permitted actual permitted actual
docks 0 100 100 108
moorings 62 100 0 67
total boats 62 191 100 175

Enforcement number E90-129



F. Champion International

Sometimesthemagnitudeof thelack of infor mation about violationsavailabletothe APA
and itsstaff isstunning. Takethe case of the proposed purchase of easementsand feelands
from theChampion I nter national paper company by the Stateof New Y ork, thelar gest singleland
protection project ever undertaken by theStateof New York intheAdirondack Park.

The purchase involved several private corporations and the State of New Y ork, a project
whichrequiredthesubdivision of theorigina Championlands. It wasonly inthecourseof completingthe
subdivision permit application that the scal e of on-going viol ationsonthe Championlandsbecameapparent.
Excerptsfrom APA project review documentsreveal thefull story:

“During their long-standing ownership of the project site, Champion, and its predecessor, St.
Regis Paper Company, have leased portions of the site to approximately 45 hunting clubs and
individuals for hunting, fishing and other seasonal recreational activities. The lands are cur-
rently subject to numerous short-term hunting and fishing club leases and contain approxi-
mately 298 hunting camps and 14 accessory structures.

In addition, for a number of years, Champion has managed two “lease subdivisions’ on its
lands surrounding Soft Maple Reservoir in the Towns of Croghan and Watson, Lewis County.
On May 28, 1973 the Agency issued Interim Permit 90 authorizing a 111-lot |ease subdivision
known as “ Soft Maple Flow Lots” for seasonal-use camps on the north shore of the reservaoir.
No agency approval was applied for or issued for the lease subdivision on the south shore
known as “Eagle Falls Camp Lots.”

Investigations by Agency staff, both prior to and during its review of the subject permit
application, revealed that numerous apparent violations of other laws and regulations administered
by the Agency had occurred on various portions of the subject landholding between the August 1,
1973 effective date of the Adirondack Park Land Use and Development Plan and the present. The
apparent violations were associated both with the hunting camp use of the property and with the
seasonal recreation camps on Soft Maple Reservoir.

Based upon information submitted by Champion and limited information obtained by
Agency staff during site visitsto selected portions of the project site, staff identified 148 “ apparent”
violations (staff had reasonable cause to believe violations occurred) and an additional approxi-
mately 146 “possible violations’ (staff suspects noncompliance based on limited current informa-
tion).

Apparent violationsidentified by staff included violations of each of the three statutes admin-
istered by the Agency (APA Act, Rivers Act and Wetlands Act) and are more specifically described
as noncompliance with:

(i) theminimum 100-foot shorelinesewage system setback restri ction which appliesby operation of
law post-August 1, 1973 pursuant to 8906(1)(b) of the APA Act;

(i1) theminimum 100-foot shorelinestructure setback restrictionwhich similarly appliesin Resource
Management areaspursuant to 8806(1) (2);

(iii) thepermit requirement for singlefamily dwellingspursuant to 8810(2) (d) (1);



(iv) thepermit requirement for hunting and fishing cabinsinvolving 500 or moresguarefeet of floor
space pursuant to 8810 92) (d) (4);

(v) the permit requirement for “Rivers projects’ pursuant to 9 NY CRR 588.5;

(vi) the permit requirement for “Wetlands projects’ pursuant to 9 NY CRR 587.3 (n);
(vii) Conditions of Agency Interim Permit 90; and

(vii) variousother statutory and regul atory provisions.

Champion agreedtothefollowingtermsof settlement. First, Championagreed to conduct afurther
investigation of possiblenoncomplianceof sawagesystemswiththelegal requirement to setback at least
100feet fromwater featuresand wetlands. Second, Champion agreed to conduct further investigation of
thelocationand design of al post-1973 septic systems. Third, Championagreedto post afinancial guaran-
teeintheamount of $500,000. Fourth, the permit application may includesome* non-building” lots,
pending Agency approval. Fifth, Championalsoagreedtopay acivil penaty of $99,900 and toimplement
threeenvironmental benefit projects.”

Enforcement number E99-025
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